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A recipient /instifution covered by Title, IX/ shall adopt and

publish grievance procedures providing 4or prompt and equitable

resolution of student and employee complaints alleging any ac-
. tion which wd&ld be prohlblted by thi part

. . y ’ § 86 8 (b) Tltle IX Regulatlonskl p

Today the standard\/of the grievance~prdces§/ is quite different, -
Now the question is, "Do we as managers think this® is a decision
so fair and right that we can prove it to an experienced neutral .
. who does not work.for this organization?" The use of this stan- /‘
T dard has fundamentally changed conditions of working life for the
better. The grievance process which has proved so valyable in
* industry can surely apply in some way to colleges and un1versities.

. .

. 2
) Y Charles H. Rehmus= . —
‘ v B . "
! Campus grievance procedures, now mandated for most institutions by the Title IX
regulations, ord1nar11y include 1nfdrma1 measures to resolve a grievance, prov1s10n for )

* a formal written complaint from the grievant, a grievance committee with a number of

roles, a hearing committee for cases involving major policy issues and major sanctions)

and a set of policies for the operation and gutdaﬁéé”ﬁ? the grlevance system,
cies for the o

‘CEIEVEEEé procedures_have two related functlons to determine whether an injury
Y . . o1 . e
allegéd by the grievant was the'result of an error in an 1nst1tut10n's policies and,

procedures or their administration, and if error is. establlshed to determlne an equi-

. . p oL .
* v

table redress for the grlevant
In the light of the Title IX regulations specifically and of changing soeial and

legal standards moge gererally, colleges and universities snould reexaainq theif griev-

ance mechanisms with particular attention to the following points elaborated in’the oo

corresponding sections of this paper: ,

I. Grievance structures in a new context. Is the structure of tradit}onal

I

grievance procedures adequate to today's kequ1rements° v

II. Participation i; forfnal g;;evance procedures. Who should participate .

. if the ptocedureé are to operate equitably and prompttg . ' .

"'III. Informal grievance procedures. Can they be strengthengd?

. , .

. - . Y -

ERIC. ' S o . ) L ‘
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. ' GRIEVANCE STRUCIURES IN A NEW CONTEXT N

Grievances arise out of an institution's basic policies and procedures angd their
administratlon. Differences in 1nst1tuﬁ10nal size, mission, student body, flnances,
mix of present employees, and attractlveness to potential employees, to name only a -
few factors, d1ctate that each institution establish its own pollc1es and procedures, « '
\

just as it must adminlster them, 4s a consequence, detailed grlevance rocedures of ,

universal applicability to all colleges and universities cannot be prescribed. Never-

theless, it is possible to identify some structural elements which areltoday common to

most campus procedures: ’ .
A IS

Informal procedures: usually no more than a provision that the e
% . . .
grievant and the supervisor attempt. to resolve the problem \ 4

. + + .. before an appeal to a formal mechanism! \ ) .

»
A

o Written complaint a provision that when informal procedures
4 L.

have falléd to resolve a confllct, the grlevant W1ll indicate \° ' i

‘ ﬁ1n writing to an appropriate person or committee the‘nature

T . [ W

of the complaint, the evidence on which it is baseds;-“and the
."_‘_ﬂ_’————f i

! ‘-

= ) - IR

F . redressrsought*"“" . ‘ :

rﬁ—*ﬂﬂ—:fwﬁiji:i;r:;;ance'Committee: this term, used throughout the paper, !
l/‘ ' . .

refers to anxind1v1dual, a committee, or a comb1nat10n of

- the two, whose functions are to consider the written complaint
and to resolve it or refer it to where it can be resolved, .

The dptions of the grievance committee are considetred in
. v . i H ‘
! Section 1I; 8 ' o',

'

, .
; Hearing Cdﬁmittee' ,this term refers to a‘commlttee especially

established to cons1der a particular case in’ which it 1s

‘

‘ mandatory or desirable to provide for a qua31~3udicial pro— : -,
)/ . .
cess, and where major policy issues or severe sanctions S »oe
v v

- . '(e g., dismissal) are involved. : .

In addition to these four common elements, .some procedures ~--. especially those

deVeloped under collective bargalning contracts -=- provide for arbitratiqn, a procedure
} in which ah unresolved case is referred to an arbitrator or body.of arbltrators accept~

E able to both grievant and, institutiod. 4 v o R

” - AT
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In the light of the Title IX mandate, the question arisés whether this typical

.

structure is adequate to handle grievances, or whether it needs modification or

A . .
supplemed%ation. Section I deals with the context in which a decision abodt struc- -

tures wiletoday have to be made. ) 3

3

(a) A new context T ) .
- ,\. . ~ .

Until fairly recently, "the resolution 6f campus grievances was almost Solely

the concern of the institution. Staff, students, and faculty had available to them ,
. “some vezsion of, the four common procedural elements outlined above, and it was ex-
pected that. in all but a very small number of cases an equitable resolution would be
reached. Suitable policies and procedures for faculty members, academic professional
staff, aqd studehts (i.e., in disciplinary cades) were developed through experience
.in a number of.- institutions and some of them were codified by the American Association

of Un1verszty Professors in a set of documents dealing with/faeulty employment, due
3/

process, academic freedom, student rights,,and othér’m;tters. Some unresolved cases
(normally contract_andAconsfitutionalfrights cases) had to, be Settled in the courts.
Otﬁers were appealed to Committee A of the AAUP which after investigation and attempts
at mediation might as "a Final resort have recommended censure of the administration of .
the institution. . "‘ ‘« - RN
4;( Today, the context is different., A combination of hard times, with its attendant
;Z J%Lduction of opportunities for faculty and staff to. shift JObS when dissatisfied and
the.establishment of nev forums in which cpmplaints may be heard off campus, have made

.:complex.and costly 1itigation of a grievance possible if'not always probable. Further,

”

-

the pgesent state of disarnay among the agencies to which appeals may be made especially
withirespect to cases involv1ng an element af ilhegal discrimination; makes 1t virtually .
,fmpossible for an institution to know Wlth any certainty what standards will be used in
'.deciding a case chat leaves the campus,‘ Tt 1s.1n this .context that Title IX now-mandatesl
‘that "recipient" 1nstitutions W1lI "adbpt and publish grievance prodedures providing for
:prompt and equitable resolution of student and employee complaints alleging any action

;:lwhich would be prohibited by his patt,", ' .'f.‘si oo ~.o
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.o . JPR AN
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The Title I¥ regulations cover sex discrimination in all "recipient" colleges and'
universities under their employment provisions and' programs for all students once ad~

mitted; they cover the admLSSIOH of all,graduate and profeSSional students, and of

The mandated grievanc# procedures must apply to all persons covered by the regulations.

t undergraduate students in all public institutidns and spme types: of private institutions.
|

; This means not only faculty, profeSSional and nonprofessional staff, and students‘already
;

— v

covered categories, . - . - e R

v “
. ’

This is far wider coverage than is now likely to be provided for in most of the

instituﬁtsns to which'Title IX applies. In the larger institutions, some form of griev-

_7 ance procedure has customarily been set up separatdly for employment groups and subgroups.

for faculty separate from tHose for other profess10nal staff.. These separations generally

followgghe lines of sugerViSion which may join on1y at the vice Ppresidential or preSiden--

tial level Further,fwiEhin the classes, there may be separate procedures established

«

|

i

:

E

L

E

: Thus, ‘the procedures for groundskeepers .are separate from those for librarians, and those
E‘.
(

3

|

%

E

|

according to the nature%of theﬁgrievance. As an example, the AAUP' s “Recommended Institu-

’ tional Regulations -- up to its dast\"tentative" provision, number 15 wh}ch calls for a ! :

% N »
Facuity Grievance Commi tfee -~ establishes different procedures for tenured faculty, pro-

bati nary faculty where 'there is no allegation of academic freedom. or discrimination D

issu s, nontenured faculty where there is such an allegation, graduate student academic “

staff, and og%er profeSSional staff (the last two with similar. but separate procedureé) &/ o
N The very %mall institution is likely to have fewkr different procedure8\-- if it has =

had any formal p%ocedufes at all -- partly because the superVisory lines very quickly

reach a dean or president and the numbers and frequency of cases are, likely to be small

S e T A T R TR R T N AR A R T T T AR

even though the issues may be no less difficult to resolve fairly The small instxtution o
may have” a ‘dist{nct advantage however, in that, with 'short lines of authority, it is* }‘;{;

pOSSlble to make a binding institutional commitmént at a very early stage in a procedure.

LY

Because the early r9901Ut10n of a grievance is desitable, it is brobably we11 ‘to o u_}h

.

.

have a separate_ grievance mechanism for each diVision where the line of authority is
R

ldng, rather than to.try to pombine them at too early a stage.. Likewxse w1thin the o

line of authority, it s probably Wise to” try to shorten and Simplify the procedunes

so that cases aré considered assearly as pOSSlble by these with the authority to make‘ ;2

.v-‘

-
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N
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_ AP .
a final, institutian-backed decision. For this reason, the AAUP's "tentative" Faculty
Grievance Commi t tee might very usefully be the first port of call for every faculty
. grievance passing the informal'steps,.regardless of contract‘status or the nature of
the issues. It can serve as a screen, mediating the cases it can mediate at an appro-

priate level of authority, hearing and . resolving cases within its own authority to

decide, and immediately forwarding cases outside “its authority to the body with author-

,__Jig;to_actv——ihie comittee might alse be given reSponsiBility for grievances initiated
by unsutcessful applicants for faculty appointments."

P

In line with this’ reasoning, separate grievance committees for all students and

unsuccessful student applicants, for nonfaculty professional employees and applicants, ,

and for nonperessional employees and applicants, might also be established. (For
St

A4

',J classes of employees underx a collective bargaining contract see ‘section 1I(g) below.)

..1’Whatever the form of organization, all persons must be covered and all issues "leading ‘}

x
» [ ;

to griev:mcea must be dealt ‘with, . | . ) ' J

’J b
R
. - o, R ; Lt .
¢ \ . . - L. 7
+ . « . . -

(c) Issue_.s,' - ""l. - ‘ . y - . y ’ . " N .
. ' . 5

i Grievable issnes are those,in which there is a possibility of an error in the ’
.Ihstitutipn 's polic1es (or lack of them), in its prescribed procedures for carrying out
the pbliciss, in the administration of these procedures, or in varying combinations of
-these, Thus, policies and procedures for the recruitment and selection of all employees,
. their assignment working conditions, pro;otions, salaries layoffs, terminations, re=~
. tirement .and fringe benefits all have the potential for grievances, as do the grievance
rocedures themselves. Similarly, selection and admission policies for students, along
"with policies for attendance,,grading, discipline, extracurricular actiVities, and of
) course athletics, alSo aré-sub}ect fo, errors, ™ L L ) .
T Tta&itionally, EOrmal grievance procedures for faculty and professional staff havev g

A 1

7
focused on maJor issues- nonrenewal of contract for probationary faculty, terminations

.. of tenured contracts or of other contracts,in mid-term, and especially nonrepewals and

terminations in which there is an allega on of the infringement of academic freedom.

>

isconduct, Institutional grievance procedures for nonprofessional employees
L4 - ’

studen
have sometimes been even less focused, at least until the employees have unionized, at

- 2

which point they have been likely to become far more detailed. . :

‘. For stui;nts, the Emphasis has been on.grievances ariging out of sanctions imposed for

.

~
b}

- ERIC L~
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The Title IX mandate for grievance procedures deals specifically and only with T
the issue of sex d1scr1m1nation as it may affect ahy of the categories-above, includ- ? E
ing all applicants for employment mahy applicants for admissiono and all students . '
. once admitted ’ Title IX was*legislated out of an underStanding that elements of ‘sex
. discrimination can_enter every phase of an institution's relationships with iff‘?éﬂi&l -
ees and students, - and thus If’EE:EEEEEEEEE:EE;:;;;;;;;;onslto proviHE—fE} the possi—

" bility of a grievance covered by Title IX to arise in relation¥®to any of its policies.

“\ . \

.,

The same 1s true, although Title IX does not cover them, for other k1nds of illegal _

discrimination.. ’ oo i ’ .
Issues of d1scr1m1nation have a broader potential application than the earlier

"hard 1ssue,' academic . freedom, although they are in some ways similar. The differ-'
ence today is that experience with academic freedom issues has given academic personnel_
and institutions some reasonably workable standards by which to establish and administer
policy. That experience is notably lacking in discrimination issues, and thus _they will
loom large over the near future, An inst1tutiona1 set of grievance procedures must take
this fact into account, ” r s

" Serious and comprehensive as it is, the issue of discrimination 1s not the only
'important or relatively '"new' issue that campuses will have to deal with and for which
they should provide, even,if not under a Title IX mandate, For egample, a matter espe-
cially pertinent in the current "steady-state'" conditions is that of retrenchment
-p011c1es in a time%f economic stress. These have been the subject of several court

cases and a number of articles and have ca11ed forth from AAUP the draft of a rev1sed

"Recommended Institutibnal Regulation. %/ Institutions rev1s1ng the1r grievance pro- .

cédures w111 wish to keep abreast of the deveIOping body of comment on these 1ssues. o
Another issue that directly influences the nature and conduct of grievance procedures

is that<bfthe conf1dent1a11ty of information. On the one hand where the burden to estab—

' lish a prima facie case of 1nst1tutiona1 ertor is on the grievant and evidence of the
_alleged error exists 1n 1nstitutiona1 ‘files, the grievant is entitled to itt On the ' .
other hand, 1nstitutions have a respons1b11ity to protect information legitimately gathered
under a guarantee of confidentiality. This respons1bility is recognized to ‘some extent -

by guidelines for federal agency use of institutional information. s/ No solution to

this, dilemma is proposed here; but in finding a solution for its own_use, institutionb




should consider that in the handling of a case which may result in off 1&$13Eigation
/ -

with a record of campus action %h evant s burden of proof very uickly shifts to
f;;iard "which in layman's terms effectively means

an institutional "burden of (8oing
PRy
iithat the institution must prove it did not do what the grievant alleges. Thus, neither
absolute confidentiality nor open files’ will work and the institution should4 if pos-

sible, establish in advance and in consultatiOn with its counsel thé controls on the

use of info'rmation, that will be needed both by the grievant and the- institution. ,
ther issues that today are part of the new context are "class issues," those that
may presented more forcefully by theemembers of an aﬁfected group than by an indiVi-

' dual in that group. Among them have beenq!ollege anti-nepotism policies, equal pay for L
equal work by men and women, pension benefits, seniority systems in relation to affirma- 8
tive action requirements during retrenchment and 'reverse discrimination in admissions.,
hmong these examples, the anti-nepotism policy has been the easiest to handle:. a change
of policy in ﬁhe institution can remove the likelihood of class complaints, although -,
indiVidual cases may still arise, The equal pay ssue is somewhat more difficult, despite
the fact that equal pay for equal.work is mandated by law and precedents eXist for the h

dollar amounts of back pay to which individuals may be entitled. The difficulty here

for most institutions i's in determining appropriate definitions of "equal work" in the

formula, especiallyhamong the ranks of professional staff and faculty. The definitions

are critical in estigf/}ng and prov1ding for salary increases and back pay, and it may

b

¥

take time and consid le negotiation to work out new policies and pchedures ‘that will

* be. equitable within -the intricate web of an\institution s reward system,

'

*" . "The retirement bénefit, sepiority system, and reverse discrimination issues are

even more difficult because, unlike the equal pay issue, there is no consistent body 4

P

of applicable law or precedent on which a’ grievance committee could rely. i ' L
This, review of some of the current "individual and class issues not anticipated in

most traditional grievance procedures suggests at Ieast two consequences far the structure

of the grievance mechanism. The'first is that, at the early stage of a grievance, there

__ should be.provision for the intelligent sorting of ¢ases. This means, for example, that _/
the,grievance committee of @ university s College of Arts and Sciences should not try to,
resolve -the complaint of 'a woman faculty member about her prospective pension benefits

- if that complaint is baséd solely on the institution ] participation in TIAA. Whatever - ‘
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the-grievance‘committee itself tries to do in the way of fact-finding, mediation, or

- hearings, will be simple wheel spinning. The second structural suggestion is that pro-
vision be made to establish ad hoc mechanisms for dealing with such major policy* issues
that may arise out- of individuyal or glass grievances. The JOb of the ad hoc mechanish

) s
will be two-fold: to cons1der both the revision of the policy 1ead1ng to the grievance

and the extent of injury and redress to the grievants. -
(d) Records . . , S | ., -t ) v “

The foregoing list of issues suggests that although Title IX itself deals only with
grievances involving sex discrimination it behooves institutions to review and where ‘
necessary modify all their grievance procedures. There are few grievances wHich may not'
. be alleged to have ovgrtones of sex discrimination. Good brocedures can be helpful in
identifying those that do. But more than this, as the quotation from Charles \ehmus
whjich heads this paper'suggests, the social context for the handling of grievances has?
shifted’from management answering the question, "Do ¥ we think we wire right and fair in
our dealings with employees7" to, '"Do we as managers think thps % a decision so fair
and right that we can prove it to an expsriencedgneutrallwho does lot work for this
y j

organization?” L ] ) v o &
Although cqlleges and universities have operated fpr. years onkthe basis that they

should be ab1e to demonstrate the rightnéss of their degisions, tht requirements_for

"proving' ‘the rightness have now cons1derab1y increasedy along with the number of cases

tn which proof is being demanded. Under the provisions‘of‘Executive Order 11246 and

the regulations based on it calling for the development;of Affirmative Action Plans by -
govérnment contractors, an institution 1s required to pcove not only the righ%ness of K
its decisions, but also to demonstrate to the satisfaction of.the staff ¢f the Office . ,

for Civil Rights 'of HEW that its policies and- procedures in making its dec131ons are %

likely to operate in a nondisfriminatory fashion. To this end, the .institution must
design goals and prepite tjmmetables for minority and wbmen's employment and its success
in meeting goals and éimetables, as judged by the Office for Civil Rights, may be used

as primary ev1dence in prov1ng rightness and fairness when the next federal contract is

to be_awarded. Some 0f the difficulties arising out of thi% situation have recently
been identified by Professor Jan Vetter and the Administrative Conference of the United

States and need not be reviewed here. 1/ The poigt for the grievance procedures is that
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they must be comprehensive and fair and that there must be a record of each case if -,

affirmative action statistical reports are mot to be used aB the sole determinant of

equity,

.-The need -for a clear and complete recQrd is not that of'forestalling or preventing ',
later 1itigation\in the courts.. Tolthe extent that a case deals with a citizen's civil , ‘
rights under the law, the citizen cannot be ?revented from taking the case to.the appro-"

) priate agencies or the courts at any time: before pursuing it on campus, simgultaneously

with campus litigation, or after the campus procedures have been exhausted, Neveitheless,

:: if a good record is made of what was done on the campus and why, and 'if what was done was ,
done according to equitable principles, it is probable that ‘agencies and courts 3%}1

be willing to accept.the record in lieu of de.noVo litigation of the portions%of he

4

‘¢ case covered@ln it. - X ) . .
.How early should the formation of the record begin, and who should beg1n 1t7 ~ ‘p

'Certa1n1y every formal prgcedure on campus 1nv01V1ng employment and student status should

be accOmpanied by a record of what was done and;ghx Thus, it is not enough ‘that a com-

‘mittee recruiting new faculty simply record its decision to recommend Lnd1v1dua1s A, B,

'\ and C for the current vacancies. Note must bemade also of the steps taken to encourage
applications under affirmative action standards,.the qualifijcations sought, the method
of matching individual applications,to the qualifications, and for each rejected appli-

¥

cant the reason or reasons for rejection,

For grievances that arise outeideAformal employment-related procedures, it is not
alﬁays clear when a record should be started. Supervisors and chairpersons have many
informal conferences and conversations with staff and faculty' members in which matters

' of assignments, working conditions, and staff interrelationships are settledlyithout‘a
suggestion of a grievance. At what point can they anticipate that there may soon be a
claim? Ordinarily, it iz only after something else happens (e g., a colleague gett1ng

' a better assignment in the view of the grieyant) that a grievance surfaces, At that
point, the chairperson may regret not having made a formal note of the content of the
earlier. conversations, perhaps sending a copy to the staff person. Reliance on memory,
on either side, for dates and facts is common, and to make a note of everything said

. in the course of day-to-day contacts seems wasteful if not idiotic. Perhaps in cases

like -this, the supervisor's first step on learning of the grievance is to prepare a

‘
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memorandum from memory and‘whatever hotes pay be available, sending a copy te the . .
grievant. If the grievance continués, this can be the initial record. ! .
- ’ A ' ! ~
. A . ._, R _ -
.. - Among profess1onals, of course, “there may be an unpleasant implication in the

maklng of notes: formality replaces the informal give-and-take based on trust, agd
!
the Anitiation of a record in the anticipation of future tr¥ouble may appear to 1nv1te

-a self—fulfilling prophecy. If this problem is openly cons1dered on campus, it may

turn out not to be? very significant, and adequate record keeplng can become an accepted

convention, o . ~ .

. .. . ) - v :“;
(e) The structure of grievance mechanlsms ‘s ' y ,
v Although today's context in whlch grlevances must be heard is! very different, from

-t

: H
that in which the traditional mechanismss were establLshed there appears to be no. compel-

ling reason to alter or add to the fundamental functlonal sqructure as‘deflned at the

t

opening of this sectgoaﬁ 1nformaL procedures, wrltten complalnt grievance committee,

. and héaring committe . !

Rd

~

F ‘ “ : .
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In Vvery small 1nst&tutlons, 1t is posslble that a single set of the four elements
could manage all grlevances, whether ar1s1ng among students), faculty, or profeSS1onaL
or nonprofessional employees. In larger 1nst1tutlons there will be multiple séts, to

provide adequate coverage both of the persons and the 1ssues. Deciding how many sets

leads ‘'us to the second group of considerations under the general heading of participa-

€1?n~1n formal grievance procedures.

‘
*
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PARTICYPATION IN FORMAL GRIEVANCE PROCEDURES .

»

Grievances are ndt'reso ed by structures but by people. One form of arbitration

fo

is instructive in judging shoudld participate in formal grievance procedures: the

grievant.selects one arbiffator, the defendant selects another, and the grievant and
defendant together, or, the two arbitrators already se1ected select a third, .often

from a jointly acceptafle list. 1In theory, the first two are chiosen not as advocates
“but rather for tfeir familiarity with the kinds of issues the grievant and defendant
believe to be impor ]
knowledgeable, ski

The arbitrati

nt ip the case. All three arbitrators are supposed to be impartial,
ed in eliciting pertinent evidence, and experienced.

n process also is instructive in that the duties and authority Qf |
—temt® ~ .

the ,arbitrators gte spelled out. Their job may, for ‘¢fample, be to judge'whether

the terms ofsa ion contract.were violated, but not to judge whether the terms

are fa1r or £vs legal. The'awards they prescribe m5§ likewise be limited Some of

the prznc1p1es that apply to arb1trat10n systems are also suited to a campus grlevance

system: impa t1ality, ﬁnowledge and sk111 and definitions of the range of activity

and authorit 5 . ¢ ' . e

.’

The two pr1nc1pa1 funofions of the gS;evance procedure, as has been noted, are to

v

‘ _» .
determine ther 1nst1tut10na1 ‘error has occurred and if what constitutes an appro-
priate redréss for the grievant. In deciding who should participate in' the procedure,

therefore, ‘t,{s useful to examine in more detail the formal steps that the grievance .

bodies may take (subsection a); the need for promptness (b); and problems related to the,
nature and extent of redreds (c). These in turn raise the quest on of whether a grie&;
ance committee can be given the authority to make awards (d), ahg‘what qualifications
'such a committee should have if 1t is to be given the authorlty (e and f). This section
concludes with brlef comments on grlevance procedures under col1ective barga1n1ng (g),

and spec1a1 prov131ons for dlscriminatlon cases (h). .
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' (a) _Actions in formal grievancegp;ocedures - oLl

A grievance body may find,error in an institution s policles, prescribed in the

procedures for carrying them out,’ 1n ﬂhe adminisfration of the procedures or in com~- v

~

binations of these. Errors in’ administration have sometimes been further subdiv1ded into

proceduril errors (e. g5 failure to notify an employee .of an adverse tenure decision

within prescribed “time limits) and substantive errors (e.g., a. deficient evaluation of

2

° -

the performance of an employee).

- By the time a grievance has passed the 1nformal stages and the grievant has pre- ‘

pared a written complaint, the issues should have beén sufficiently refined so ‘thaet the \ . ]

sources of the alleged errors have been idEntified and an impartial andiknowledgeablﬁ g

grievance commrittee can begin the necessary sorting that evéntually leads to action,
The grievance committeé's options include the following; .

1. Refuse action after a review'of the written complaint, along-with °

such additional information as the committee may solicit in order
. to determine whether a prima facie case of error has been made. L .
If such a case has' not been made, the committee may refuse further :

action, giving~its reasons for doing so. I1f a prima facie case ‘

/ has been mqée, one of the following actions may be taken.’ “ﬂ "

B A A

2. The grievance committee itself engages in more formal fact finding

and mediation. It should be possible to take this actibn in most .

cases brought to the committee those in which no maJor institu-
,tiona1 policy is being questioned and those for which the committee ) - 1
is so composed as to have the 1mpartiality and include the knowledge -

- and skill to resolve the case with -a record that will stand scrutiny,

qualifications of the committee, it may.choose to give it the‘auth— ' A

3
]
E
S
E * ; " To the extent that the institution is persuaded of the collective L.
1
.- .
? B - ority to make some awards subject to post~award accountability. '

3

L The institution.in its fiduciary capacity will have to set limits'
: /

on such\awards, but it could grant a suitable committee consider-

. . b : . i
. 3. Refer the case immediately to higher authority._ A properly consti-

. < tuted grievance committee will recognize early that certain kinds
2 " -

. b . L e
.

?
:
t
E N Lo able:latitude, . . .
E
E
E
1
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of cases cannot -be resolvéd without special handling beyond 4 ) .
the competence or authority of themselves or a hearing.com- ; '

L ‘mittee, ?hey should not waste.the grleVant‘s and their time

... “with these, other'than to make a recotd of the reasons_for " : (

. their concluSion, and. should send them to a'deSignated adminis- ‘ ' :
trative office along wfyh any recommendations they may have for .

the nature of special treatment. . " ... “

\X 4, Remand the case for a replay of the procedures that led to the ' .

to give the grievant a -

grievance, - The purpose of a replay™
'secdnd chance under,é%rrected conditions or to. complete an inade- - _ -
:.quat%}record'of the first round. It -pergits, for-example, the. -
-' introd%ction qf evidence that may have bgen ignored, or an'onpor-
“‘tunzty previously denied for the grievant to question Witnesses. v
i 2 It is often used; for these purposes by courts in‘ciVil cases.
Care should be tﬁken, ﬁowever, that a replay not be prescribed _ )
. as a punishment for the original committee a placebo far the A
¥ grievant, or.a dodging of respons1bility by “the grievance com-
" mittee. The committee shoulﬂ be abLe frankiy and with knowledge R
« to debate the, issues involved and choose another option for
.. action, including handling the case itself, if a replay appears

. f
. .

. to be perfunctory or punitive.

-

£

5. Forward the case to a hearing committee. The Hearing conmittee

v 4

is established when a particular case arises that requires a, ’ - : e
quaSi Judicial due -process hearing. Such cases include those LTk
- with severe sanctions (e.g., dismissal) and those‘with com-> . .

plexities that the érievance committee cannotohandle ‘and, still | A .
Q@? meet its responSibility of acting promptly on a wide range of o ‘
'}*\cases. Reference of a case to 4 hearing - committee may be

initiated either by the grievance committee or by thecadminis-

tration. What is envisioned is a committee with responsibilities

" that may include butrare broader than those covered by the AAUP's

Recommended Institutiopal Regulation #5'-~ broader to cover other ) .
ot 5 ,‘ ) . -

S !
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"kinds of cases than those envisioned by the

committeg’ and may vary according to the nature of the -

_ that includes a record of arbitration will fare better off- )

. cedures cannot be known.

-bar a grievant from access-to the courts.

.o " .

. 14 +
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as well.as to accept cases where the urden of proof mdy -
be on the grievaht and not on the admi istration elone. - .
The ektent of the committee s authorl % to make an award -
should be spelled out for each case ip the charge to the

case and the composition of the committee, -~

If the campus procédures permit, forward the case for arbitration.

Ordinarily, this step follows the failure of other stgps to
resolve the case, It is designed to provide an equitable
resolution without the delays and expense of litigation be-
fore the coorts or governmental agencies, Whether a case .-
campus than one' that stops with a complete record of the

campus handllng of the case under sound and explicit pro-

In Alexander v, Gardner-Denver the ‘

’

“u.s, Supreme Court Judged that' an arbitrator's award did not

But in a recent
case the Equdl Employment Opportunity Commission and the
partieg‘toéesunion contract all egreed to submit a case to

an arbiCrator and to authorize him to determine an award
normally only in the power of the federal district judges. 8/
Whether thlS practice, presumably accepted by EEOC in the

1nterests of helping to clear its overloaded docket, might

..be deferred to in case of a further appeal by the grievant

remains #£0 be seen. And whether, and under what circumstances,

institutions might decide to include arbitration as a final

step in a grievaﬁQE;::;cedure depends on many circumstances,

including whether a pus union makesvthis a matter for,
bargaining, as many of them have already done.

If arbitration has values tHat eiisting procedures do

not, it is ‘possible that the extra step arbitration would

‘. /
‘ . . S -
¢ % ‘o
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) introduce could be anticipated by making’the earlier‘procedures

-

resemble thosé of arbitration, and by training the persons in-
N volved to assume roles more like arb1trators‘than}advocates.
4 -
7. Separate the elements of a case and take twd or more of the above

2
actions simultaneously. This step .may be required in cases in .

which the grievance committee. discovers an error 1n prescrihed , N
" unrvers1ty policy or procedure, although not ne;gssarily inits ., |
admlnistratlon and where it \must refer the p011cy correctlon to
manother author1ty but may be ab1e by’a different step (e. g., a, - ‘ .
replay, or its own mediation) to resolve the part1cu1ar case equi-
tably and promptly?,
Each of these steps is, affected by requirements of promptness and the varying

" nature of redress that may be awarded, and each raises questlons about the author1ty

and the- characterlstlcs of the grlevance committee, 2 . , 1
: : . \
(b) Promgtness . . , : '

Promptness in settling a grLevance is des1rab1e for the grievant (except the onpe
who may want to stretch a grievance into a period of extended income), for the institu-
tion, and for those involved: in the procedures themselves. Promptness 1s therefore 1tse1f
an element of equity, and the absence of promptness may iegltlmately be the source of an

" additional grievance. u ’ )

The arbitrary administrative decision from which there is'no appeal is, of course,

the promptest, but on the grounds that a grievance deserves a hearing of some sort, that
-certain grievances are entitled to complex hearings, and that whatever is done in the

formal procedures requ1res a record that will stand scrutiny, to some extent promptness
must give way to procedures and procedures take t1me. .

The time required can be kept to a, minimum by &educlng the number of steps that

must be taken. and providing that a prescribed gtep can be taken quickly. Infqrmal pro-

cedures can ordinarily be handled quickly since they usually involve few persons and <

the lines of‘communication are short, . A time limit (so many days from the time the

events leading to the' complaint occurred or wereAﬁiscovered,'or from the date a fail-

ure of informal procedures) is ordinarily a legitimate requirement for the filing of a s
'\.formal complaint. ' o {

” K
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There follows the review of the grievance committee, which should be expe&it:ous
apd lead quickly to oPe of the options listed above, Promptness Suggests that a single
body to sort and assign all cases within a particular adminig/rativecbhain of authorityu
(e g., faculty cases, student cases, professional employee cases, and nonprofess1onal
. employee cases) is likely to serve promptness better than the initial consideration of
cases by separate groups, each constituted to deal with d4 different issue: .applications,
d1scrimination, academic freedom, nonrenewal of contracts, and so on. A grievance com-
mittee for all faculty matters, for example, having gained experience, should quickly
be able to determine which of the optional actions should be taken. An additiona} ad--
vantage of a single committee is that it may have enough business to give its own fre-
quent meeting schedole a high priority rather than force the members to readjnst'their .

I

_schedules only when a need-for its services arises,
’ If a case is.to go on to a hearing committee, the problems involved in promptnesé\
may be multiplied unless care has been taken in advance to provide.for‘the committee's
makeup and activities, For example, instead of naming only enough persons to fill the
slots of a single hearing committee, a good deal larger panel may be naméd in order to
provide for substitutions for health, scheduling, or other reasons, or for challenges !
and withdrawals for potential conflict of interest} Time can also be saved' if the

s

necessary staff to prépare schedules, materials, physical facilities, and tfanscripts,
and to do other es\bential chores were rea&

do ,80, so’fhat the committee 1tse1f need
de convened only to organize, hear the case, and prepare its report %
Other sources of delay should be anticipated and prov131on made for n‘anaging them,
For example, delays JIrequested by the contending parties should not always b acced®d to:
standards for approving them Bhould be set, Accommodation to 1nstitutional yacations
and holidays must be anticipated to avoid, if at all possible,‘as much as a three-month
| lag in dealing with a gréevance, ‘ | ‘ 7 ‘ ’ .
PePhaps the most difficult delay arises when a grievance cannot be resolved until
a questi n,of policy not in the power of the grievance or hearing comnmittee to decide
is consﬁdered by other bodies. College policy bodies apd governing boards are ordinarily
not under, the gun of deciding particular cases.promptly and their deliberations usually
are tied to the academic calendar, with major policy modifications often taking a matter
of years to be finally established. Although the procesg .certainly could be Speeded up,

too much speed may cause a failure to consider adequately some of the intricate balances




{c) Redress
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that need to exist if a policy is’ to’ wofk well., There is no easy answer but ‘the problem

of resolving the immediate grievance may be to some extent controlled by consideration

4+

of factors discussed‘;ﬁ the next two &ubsections. ' Ty
: [ ; « / '
i .

', i
' \

A xole of those involved in the grievance procedutes is to determine a suitable re-
dress where error is found. First to be considered of course, is what the grievant wants.
This cam be an apology, the correction of a record, the restitut&on of a minor financial

loss, a change in working conditions or assignment, or oppbrtunities for advancement; it can

" be the renewal of a contract denied under earlier procedures, qr the award of tenure or

{e

promotion it can be equalization of salary, with or without a claim to back pay; it can
be the deposing of a colleague or administrator, it can be large monetary damages for the
"oss of reputation" or for personal anguish, . The list could be extended, particularly in
the realm -of psychological satisfaction. - i t
Second to be considered is the redress the institution, as represented by its adminis-
trators, governing board, legal advisers, and financial. supporters (including legislatures),

[
may be prepated to give when there is a showxng of institutional error. Some ‘of this is

governed by law: back pay in cases of discrimination, or pefalties resulting from "insti-
tutional negligence" which often will be paid simply on the :&Qsentazfon of a claim with
suitable evidence, But the institutional response’ to a claim for redress will depend
very much on its own confidence that®the award is reasonable, will be accepted, and will
not expose the institution to furtﬂér claims that individually may be unreaponable or ’
collectivély may be beyond its ability to meet at the same level for all cases.

These concerns of the institution are/gﬁ/fittle motent for the 1nd1V1dua grievant

'who wants ‘the claim settled and redress according to his or her own yiew of the injury.

A grievant is not concerned that reinstatement or a large sum in compensatory damages
may well set precedents that institutional interests cannot properly accept. ,

Grievance committees, and especiglly hearing-committees dealing with complex cases,
can be caught in the middle and need far more guidance than they characteristically have
had. Problems seldom arise when the monetary stakes are low or when ‘redress (as with a -
work reassignment) is in the competence of an instituiional subunit to,carry out mith
some dispatch. Nor is there much difficulty in the few cages in which a reasonable re- R
dress is spelled out in institutional regulations and the grievance committee naming the

!\ N
redress’ can expect it to be awarded. ‘ .

2
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The most difficult areas to deal with are those whese the award may be specific, ;

but is c1ear1y excessive and those where there is no agreement on or precedent for what

' the award should be, An 111ustration of the first arises when, because of a procedural _
error, a grievant is awarded an appointment, reinstatement, or tenure regardless of his/ .
qualifications for the job. In this matter, the AAU?'s regulations -- or at least somef g
committees' interpretations of them -- have appeared to say that proof of a procedural .

error, however slight, supersedes a sound qualitative Judgment in determining reinstate-

. ment, or that a delay (even a procedurally avoidable one) in settling a grievance after .
a negative tenure decision may automatically confer "de facto tenure," There should be
provisions in institutional regulations, where appropriate, to stop the clock for those:
whose grievance claims' have been accepted for 11tigation with the assurance that if
the;litigation results in reinstatemént on the merits, there will be no loss of status;

' and that if error.has been found, but reinstatement is not called for, a suitable redress
may include monetary ‘damages, or may only restart the clocks for the salary that would
have been paid‘following the original decision under the institution's "minimum period

K

L.
3 " .

of notice" provisions. \

An illustration of'the s¥cond major.problem in redress is to be found in discrimina-
tion cases, Here precedents are lacking because of the hijtorical fact that discrimination
as an issue on campus was until recently not recognized as redressable. Now that it is,
it should not be impossible -~ even though it may be difficult -= to establish some work-~ .
ing understanding for use at least in the campus procedures, In the absence of any such
standard, the system is open ta a variety of blackmail in which an institution may have
to balance paying a, settlement even where it is not deserved against ‘the expense of having
to litigate every case off-campus, perhaps with af® untutored grievance committee's recom-
mendation as part of the grievant's claim for excessive damages..

What'the price of discrimination should be is not within the scope of this paper,

The question should not be harder to answer, and perhaps somewhat easier, than the question,
of the price of ‘academic freedom, a major issue on which by now we have at least some -
guidelines. It is worth noting that there is an enormous range of error betweén, on the

L3

one hand, an announced lnstitutional policy of discrimination.in employment or admissions

and on the other, a demonstrably discriminatory statement of a.single member of' a faculty
committee considering tenure or a student counselor advising a student, It should not be

beyond the abi1it1es of an institution to debate these differences, consider the clear

- . - . .
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legal strictures in+some sorts of cases, and;come to agreement on at least the ouflines
of the kinds of redress the.grievance procedures may lead to in various cases, The exer-

cise may have addit10na1 benefits in sens1trzlng the community to the issues.

[ o o

The poxnt for the grievance committee is that in the absence of appropriate gu1de11nes,

it may be unable even to know where to assign a grievance, much less whether it can resolve
the grievance itself., Although we cannot expect a schedule of redress to be as exact as F

the penalties printed on the back of a traff1c ticket, nevertheless some movement can be _~

made toward the kinds of minlmum and max1mum penalties often prescr1bed by law for the '

use of.courts. . . T

- R -

. -

(d) Authorltz . o .
The effectiveness of a grievance procedure is d1rectly related to the distribution of

authorlty on the campus. For day-to-day operations, the authorlty that may ultimately re-

-31de in the governing board 1s in part assigned, to the president, who in turn reass1gns
some of it to administrators, faculty, staff, and studen?s. ‘The essential element }n this
authority is the ability to decide, subject to a post-decision accounting. In'alT/but ‘the
smallest colleges, the d1str1but10n of authorlty from the pres1dent s offlce is li&ely to
divide early and follow long and ent1re1y Separate lines, . For example, in a large univer-
sity, the academic line begins with a v1ce president, spllts among a numbér of deans, from

]
them to departmental chairpersons, and from them to faculty 1nd1v1duals and cOmmlttees,

while on the nonacademic personnel side a srmllar d1v1s1on goes to superV1sors in the

e N

.malntenance d1v1s1on, the business offices, and‘go on,
This division has obvious consequences for the grievance procedures. First, because

i grlevances often can be settled (i. e., dec1ded) close to the operating level, there should
be an effect1ve grievance machinery within each of the major lines of author1ty Second,
to be effectlve,the grievance bodies should have access to all elements within that line. .
Ordinarily, this means separate grievance machinery'for each of the’ affected classes of
persons: students, profess1onal employees, nonprofess1onal employees, and faculty
Where there is overlap at the end of a line (e, g., the ¢ivil service clerk under the
superg&gion of a departmental chalrman) the appropriate gr1evance line can be specified.

(This has sometimes been-a problem with graduate teaching assistants, but’ 1t is no

. ~

soluble, ) - . PR ,

A}

Although the structure of campus’ decisionrmaklng may clearly suggest the loca

of grievance committees, it is rdt as clear about the question of a committee's own
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authorlty. It must of Course have the authority to investigate érlevances submitted to. '
w;:ft; Its authority lisually extends to mediation and to conductlng hearlngs that may be ) ,

hxten31ve. However, 1n two respectsJsthe committee's authority 1s often extremely limited

-

N or ambiguous: it can recommend action by another body, but ot demand it; and it can

recommend- an award but not give it. . . . o

As an example of the first, a grlevance fommlttee ord1nar11y can only recommend a

replay of a departmental tenure review, In ntrast, civil courts often command a replay

“in employment cases as part of a judicial declslon, with orders about- how the deficiencies

of the 1nit1a1 req;ew are to be correctedC As an example of the second, a grievance com-.

mittee can determlne that a specific redréss is warranted

but it cannot itself make the award.: A court can command

If it could be assumed that the gr'ievance committees

impartial,

skilled,

and experienced as any combination of

the final campus decisions,

then it should be possible'to

and can recommend its award,

an award,

‘

on campus were at least as

persons whose roles are to make

pass to the committees the

authority to make final decisions subject oply -- as in the case of administrative deci-

sions in the chain of authority -- to some form of post-decision accopntability. P
Our review pf the issues likely to arise under grievances today ensure; that some

final decisions must be reserved to the top administration, especially those in which there

are as yet no precedents or the lawvis unclear,

But it is also probable that under suit-
able circumstances the authority of grievance bodies could be strengthened.?

How, then,

does one increase the probability that those involved in the grievance procedures will

be impartial, kpowledgeable, and experienced? /
(e) Knowledge

When faculty cases get to court, there is a tendency on.the part of academic commen-

tators to suspect that the judge 'doesn't understand academic life" well enough to make
a good judgment, and they are surprised if he does. _This, suspicion has at its root the

peer review system fér faculty employment,

advancement, and terminations.

The peer review system reserves to the faculty the responsibilit& for judging the
qualifications and performance of faculty members on the grounds that only professionals .
in a field are capable of properly judging professional actiyities. }n well-run systems,
a number of:elementary safeguards are provided: clear policies and procedures, criteria -
determined and published in advance of a review, evidence of qualifications and performance

to be invited from the person under review, other evidence to be made known to him with

ERIC -~ - | .
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an opportunity to challenge or supplement it, angd so forth But once all these measures

are taken,-the matching of the evidence and the cr1ter1a takes place in the minds of the

', .judges and the results of the1r judgment and the reasons fqr it can be reported only by

9/ ‘ .

them. Many gxlevances challenge the quality of that judgment. =

The convéhtionalmgrievance commnittee, elther by_the statutes under whlch it is set
up or because of its own belief in. the need to rely on the judgment of professionals in

the grlevant s, fLeld is not empowered to substitute its judgment for that of the d1V1-

sional or departmental profess1onals. Its focus is usually, therefore, on 1dent1fy1ng

procedural or adminlstratlve errors and when it recommenda a réplay, it cbnflnes its
L

recommendatlons to the correction of procedural def1c1enc1és. Where clearly lllegltl-

mate judgments have governed the 1n1t1a1 dec1s1ong “the recommended procedures for a

replay may ‘require each Judge to record the reasons for his concluslon or call for

. additional departmental'judges. T : A ' N >

~ )

\ .
As an alternative in.some cases on record an agreement has been reached to submit

i

‘the question of profess1onal qualifications and performance to profefslonals butside the

original department, either elsewheré in the institution or outside the institution en-

.

tirely. This, too, has some problems, especially in phe‘definition of what the outside

professionals are to.decide. It should be specified in advance whetHer they‘are to rate

qualifications and scholarly production agalnst their knowledge of professional activity
. : . b -l
generally, or professional activity in a particular type of institution, or whether they

‘ are empowered to decide all the questions that must be answered if the grievant is to be

given tenure or a promotion in this department’ at this institution. . .
\

Proposals have been made recently that professional associations bffer to suggest
outside judges to serve as arbitrators in cases where the initial professional judgments

in a faculty personnel case have been challenged. It would seem that spch a step'should

be taken only after the procedures for the selection of the arbitrator and a careful

10/

spelling out of his role have been agreed ‘to by all parties. —
The peer review systemt sets knowledge -- gpecifically, the specialized knowledge of
a field -- as the chief qualification for the judges of faculty performahce. Knowledge

of other kinds pert1nent to a personnel decisiom,it is assumed, can be supplled through B

training and experience. Impartiality is ensured not only by professional ethics but by
|

a variety of procedural safeguards. ” - ‘ .

- s
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Those who argue for ‘the abolition of the peer review system do o0 on the grounds
that it is 1nherently partlal (i.e., unfair) because of the subJectlve element it nec-
essarily includes. lhey would require that all personnel decisions be based entirely

on quantifiable, objective measures, but they have yet to demonstrate that such measures

can adequately provide accurate evaluations of proféssional performance in diverse pro-
fessional fields. ftfis significant, however, that the attack on the peer review system
is an attack on its alleged failure to ensure impartiality, rather than in the valldity

of the base on whlch it rests: knowledge of a field. . . '
In the current employment and student context outlined in Section I, knowledge of
a field does not become any less important than it has been, but other kinds of knowledge'--
about dlscrlmlnatlon, the law, federal requirements, due process -- become far more
1mportant than before in both the initial dctions that may lead to a grievance and thé
grievance procedures themselves. To the extent that this knowledge is absent, or not
properlv_applied, cases will move to agenc1es or the’courts where the importance of pro-
fessional judgment may not be given the standing the professionals think it should have.
.'Although many courts have deferred to profess1onal evaluations by peers, some have not,
award1ng appolntments or reinistatements on procedural grounds alone, and federal and
local agencies by their actlons have shown a similar tendency .to. rearrange the proﬁes-

,

sionals"” priorities, . R
To igmore these issues when establishing institutional policies and grievance mech-
anisms is.to ipvite the destruction of the peer review system and the loss of its ehu-
cational benefits altogether; The best defense will be to strengthen the guarantees of
1mpart1ality and to widen the knowledge that is brought to bear in all actions that\may
lead to grievances, as well as in'the grievance procedures themselves. |
The need for knowledge also suggests that those involved in grievance procedureg
must receive training for their roles to make up for individual lack ¢f experlence a d
8kill., The trainlng’requlrement is especially important today as the numbers of persons
and numbers of issues to be dealt with in .grievances muitiply, For the foreseeable

future, tra1n1ng must be continuous if good declsions are to be reached.

(£) Impartiality ° ) . ) ’ " .-
’ Judge: I.pray against bias, And against vanit—‘y,,_

,‘fl

L ~Madrigal: And -- for charity? » - \
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géigg: That's outside my job.... I ignore the heart, Miss Madrigal,
and satisfy justice. Every little line on my face is written
by law, not life.... I have to remember the things they said

. . fhey’said -- but didn't, I have to decide according ‘to dry

facts -- whén appealed to in passi
Enid Bagnold, The Chalk Garden 1/

”f The judge had, 15 years earlier, sentenced Miss yadrigal to death for murder and
then commuted the-sentence to imprisonment because "there was a doubt." Thc 3dialogue
illustrates again the ambiguous natuxe of impartiality as it has been recorded in
scripture and legend, Probably a perfect impartiality would be a monster if it existed.
What we seek instead is to guard against the obvious sources of unfair partiality and to
enshre, as best we can; that what remains is not concealed, ' ) .

The arbitration model given at the opening of Sectlon I1 above illustrates both
these principles, The decision to sobmlt the case to arbitration is a decision to get
judgment from persons who do not stand to benefit from whatever decision is reached,
and thereforelare removed from the principal source of ingroper partialify._ Yet, the
chdice of the first two arbitrators, one by the grievant and one by the defendant, re-
cognizes that arbitration to be successful must include some measure of understanding
of the special circumstances of the, two parties. Also, of course, the proV131on is as-

sumed to improve the level of knowledge in resoxnlng the case. _ . .

The third arbitrator is npt only a tie-breaker. More importantly, he QT she serves

to help all three to find a Sultable balance among the confllctlng clalms of the dissi-

H)

" dent parties, ) “ ,
The requirements of dlstance, on ‘the one hand, and familiarity, on the other, are
antithetical, and yet for gylevance procedures to be effective both must be present and |,

in balance. _ It is‘not, therefore, only because of the costs and‘difficulty of litigating

-

every grievance; off-campus that %tlis desirable to attempt settlement on-campus, Instead,
it is because we expect better settlements to be made on-cafipus.

Grievance'committees for the initial hearing of nonprofessional employee disputee
and student complainte on-campus frequently have rebresentatives both of the employeesn
o£ students, on the one hand, and the adminlstration on the other. This has not been

common in the case of faculty grievances, The AAUP s recommended Institutional Regulations




otherwise provided for (regulation #15), a "duly elected faculty committee"-for,informal
inquiry into dismissal and certain other serious cases (#5), an "elected faculty
hearing committee' for the full-dress hearings required under regulation #5,

and a "rev1ew cdmmittee" with unspecified membership for nonrenewal caSES, where the
only options'are reassignment of the case to the original deciding body (#2) y{ refer-
ence to the committee handiing full-scale hearings (#10). For graduate student academic
staff and for "other academic staff' each regulatlon (#13 and #14) calls for "a duly
constituted committee,"

The exclusxvely faculty committee act1ng to determine error and recommend or assign
redress departs from the arbitration model for it relegates the presentatlon of adminis-
trat1ve'concerns to advocates appearing before the committee and fails to ensure that they
are represented, impartially to be sure, on the body that dec1des the case, as they are
in some student and other employee cases. It would also appear from evidence in 'cases

. heard in this way (and some of them publicly documented in AAUP censure recommendations)

that more satlsfactory and more rap1d conclusions might have been reached if the hearing

commlttee had ncluded adm1n1strators. The system a1so may ‘encourage faculty members

asking for a hearing before an exclusxeely facqlty grrevance body to expect that body to
temper its 1mpart1a11ty with advocacy, part1cu1ar1y if the grievance is with the adminis-
tration and not with the actions of another faculty member or’ commlttee. '

. This system has the additiomal unfgrfﬂ;hte effect of making the negotiation of‘redress

inevitably follow the report of the hearing committee, with the hearing committee's recom-

L
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call for an "elected faculty grievance committee" for initial hearing of grievances not
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[ mendation a more or less public starting place. (Headline: '"Faculty Committee Says
v - \

Reinstate.") Some conmittees, understanding the desirability of, bringing both sides

together, if possxble, so that a recommendation will be accepted promptly when it is made,

v

undertake informal consultatlon with members of the administration, but a grievant
-awarded less than he or she thinks approprlate may publicly castigate the, committee for

going outside its formally assigned role and may, in fact, institute a grievance against

thé grievance committee itself, - .

o TR TR TR TR TR AT TR T T T NEAT e

. In deciding who should be represented on grievance quies, the notion of accountability
should be considered along with authority; Ideally, an impartial committee is accountable

e .
E for its impartrality and skill to. those it serves. - Thus, a college or university faculty
4 . T -l ) . -
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grievance committee is accountable to the college or university to deal with_ faculty
grievances, and the college or ,university includes faculty, studebts, other employees,
administrators, and members of the governing. board In fact, all the committees ad-
ministering institutional policies, including those that make appointment and promotion
recommendations at the department level are so accountable. Further, all those in ad-
mmnistrative roles catrying out institutional policy are so accountable. 12/ It has
often been noticed, however, that the liability for deliberate or. 1naavertent error,

including personal financial liability in actions reaching the courts, may fall heavily

, upon bog rd members and.administrators and not at all upon faculty compittee members.,

the recommendations. .

(g) Collectxve bargaining : . .

v’ri_ually all of the considerations reviewed above must be taken into account when

an 1nstitution negotiates grievance procedures in a collective bargaining contract with
13 )
-one of its employee groups. +

Collective bargaining by its nature forces the procedures to stay in the chain bEf
R authority applicable to a particular group of employees, i.e., the "bargaining unit.,"
The principal difference bdtieen managing grievances under 2 unlom contract and without
one is that the union agent is a new administrative ent1ty in the system. For member

grievances, the’ union will negotiate a grievance procedure in ‘which at some point the

union agént becomes the advocate for the grievant against the institution. ’ .
Superficially’, such an arrangement appears neater, and therefore somewhat more manage-

able, than traditional arrangements where judicial and advocate roles may be ambiguous.

For one thing, since the union payJ the bill for grievances and wishes to conserve its

resources, drawn from member dues, it will establish a mechanism for consulting with the

grievant and screening out the cases it believes to be trivial or easily solved informally.
* Also, the union will try to build its contract with the institution so that the forums in

" which a grievance is handled with the administration are limited, and the roles of both

administrators and union agent are prescribed. If arbitration is included, there are

14/

similar limitations. — ‘ ", . :
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The conventxonal pattern of, industrxal collect1ve bargaining does not, of course,
always work as smoothly as itg advocated suggest Union agents, under pressure to keep
" the’ attentlon of their members, may press unwinnable cases in the grievance procedures
when winnable ones are in short supply: 15/ By prescriptlons in the contract that only
certa1n persons in the adm1ni;tratlon dre authorized to negotiate grievances, and cily
within the terms of the current contract as monitored'byrthe‘union agent, opportunities
for informal settlements may be missed, or %ven settlementsﬂmore'beneflcial to the griev-
) ant ,than the union, protecting its cont;act feels it can aliow. Also, there has been
some anxiety among faculty members *hat union representation -- although they may have
favored it for potential salary benefits .-- will reduce their traditional roles in shared
" governance of the institution and prevent or overly complicate some faculty-administration
relations they like, This anx1ety has led to a number of dltferent arrangements, usually
based on excluding from collective negotlatlons a number of areas of faculty governance N
and individual negotiation (e.g., for teach1ng ass1gnments) In addition, as 1ndustr1al

experience and a cons1derable number of ;ecent court cases show, both union act1v1t1es

e

and the contracts negotiated between a union and an inst1tutgon.are likely to be chal-"
<

lenged as illegal, unconstitutional, or v1olative of an ind1v1dual member's r;ghts, and

the individual member or classes of members are hot prevented from suing the union, the

~

institution, or both simply because both have administered their contract provlsions

4

expertlyh Finally, where faculty governance and peer review are common, a grxevance may

be brought by union members agaxnst ~other union members rather than against‘’ the‘admlnls—

.

tration, For these and other reasons, collectxve bargalnlng does not have all the answers
[+

either, , ’ i . . ! R

The Title IX regulations mandating'grievance procedures apply equally¢to unionized
and nonunionized employment groups., Nond1sor1m1natory procedures will therefore have to"
E be part of a contract. One may speculate whether the mandate for a grievance procedure
E for unsuccessful job applicants may not give the union more trouble than it does the

institution,

1 . .

{ (h) Discrimination cases oy ‘

g It will be some time before cases potentially or actually involving charges of dis~-
r

i

criminati::/&an be dealt with confidently even by reasonably well;trained people. 16/ s

Some «inst#€utions have tried:to meet this problem by assigning such cases to a‘speclal

E .body for hearing, not always successfully. Sometimes this is because'the body already
: " ) ! o‘ i N H \ :-
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has another rolewinyolv1ng,a measure of advocacy, sometimes because the spec1a1 group s
éxPertise should hav been brought to bear before the initial decisions wére made thaf

1ed to the.grlewance, and soms%imes because a spécial group for dlscrimlnatlon, though

it has expertzse in the one area, lacks expert;se in a mumber of o:hers ‘that must be *
dealt, wzth sxmultaneously wlth discrimination. Fon example, tneré are elements in non- »

renewals and dlsmlssals that are _common_ to all such cases whether or not dlscrimlnatlon

e g

is a factor as well It seems unwise' to have twn separate comm;ttees dealing W1th Ehese

DR
> , 1

common eIements. ;7'? . ' : SN .

1y . .
. x

In the past, some insﬁitut1ons have recogglzed that any grievance case may have
legal elements wh1ch the counuttee members cannot be expected to know about, and therefore
.at. the request of the committee a counsel has been assrgned to attend to the proceedlngs,

S
to adv;se the cha1rpenson and members, but not to part1c1pate in the queStlonlng or to

) VOte, It may be necessary to prov1de some ‘such serv1ce for cases.in whrch discriminatica

is or may be an 1sSue, not only at the.stagg-of a grievapce but also before a procedure
(e g., fllllﬂg a faculty vacancy, startlng tenure conS1deratlons) is undertaken. Whoever,
or whatéqer group, undertakes “this service will in the next few yedrs be kept reasonably
busy as experience and 1ega1 and.adm1n1strative agency decisions mu1t1pLy. Even if one

cannot expect'perfection, such a serv1ce should substantially™ reduce costly errors born

)
b 3 [
. =

of 1gnorance, although,1t may” also, 1ncrease direct, 1nst1tut1ona1 costs., .

1

(1) iPart1cipat1on ) . . _
i The considerations in this sectlon, added ‘together, pose the mosi difficult question

in managing grlevance procedures:._who should have the authority to dbcide’ upon an awardq?
On the one hand, the demands of equity for the grievant require that the procedures be.
impart1a1 and prompt "and that any award due ’ ‘ be granted in full measure. On the other,
a powerless r weak grievance coqmlttee especially omne W1thout guidance and training,

can m1smanag or de1ay a resoﬁutlon to the detriment of ooth the grievant apd the institu-
tion. Implied in the d1scuss1on is the possibility of, working out mod1ficat10ns in tra-
ditional procedurgs so that grievance committees can be strengthened in both experiénce

~and represeptation, and then be g1ven the authority to make awards under acceeptable guide-

Y
a

:}ines and subject only to post-award accountabillty. CL
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_solve grievances be attempted before the first formal statement of a grievance is pre-

e

1

. A . III ' ' :
- R INFORMAL GRIEVANCE PROCEDURES .

*

Most formal grievaﬁce procedures provide that an informal step to identify and re-
pared. Usually, this step calls for a conference “with a supervisor in the chain of i
authority, but quite properly“it does not prescribe the scope of the conference. This
procedure presumes that the superv1sor is knowledgeable, impartial, and skilled in per-.
sonal relations, and has the authority to resolve many kinds of grievances. Wliere these
conditions obtain, the kinds of cases unresolved b§ the conference are likely to fall
into a limited group .of categories: those in which the grievant is certain that the )
supervisor is the cause of his distress; those the supervisor has no authority to resolve;
and those in which.thg causeﬁhflthe distress is beyond the supervisor's skill or experi-
ence to resolve, | '(v,

Each of these categories has its familiar examples, and in each the question»arises
whether the case is properly moved next to formal procedures or whether there are addi-

tional 1nformal steps that are desirable., In the first instance, if the grievant s

distress arises from a dccision of the supervisor and together they cannot work out a

solution, it is still possible that third-party mediation can be helpful, One form is

the services of aun ombudsman., This may simply be someone ‘both parties trust and agree
to listen to,\it may be a person the‘institution has designated for the role; it may be
a committee chairperson whose role includes informal mediation, A somewhat more struc-
tured approach (admittedly, the border between formal and informal procedures gets thin
at this point) might call for each Jarty to select a personrof his or her choice, these

to, select a third person, and_ the three selected to consider the case and propose a

‘resolution. This technique might also serve in cases in which the superV1sor is trying

to resolve d1ff1cult1es between two employees. ’ ) ‘
In the second case, where the supervisor does not have the authority to resolve a
grievance, his informal role may continue if he shifts to the stance of mediator. A

familiar exaﬁple is the student complaint of inapprOpriate faculty behavior lodged with

_an official of a central student personnel office. The lines of authority on the faculty

side meet those of the personnel office just short of the president's office. If the
student has already tried and failed to get a hearing in the faculty member's department,

or islapprehensive (because of a possible adverse effect on an important grade) about

» . .
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trying to get a hearing, the student personne1 officer may properly seek an informal éon-
versation with the department chairperson without following authority channels through
vice~presidential offices. Although sometlmes delicate to handle, ordinarily all the
parties involved benefit if the case Gan be resolved without resort to formal complaints,

Other cases in whlch the supervisor does not have the authority to resolve the issuc
may be referred directly to whatever level might resolve them. Part of the supervisor's
skill is judging whether the referral should be for further informal steps (e.g., arrang-
ing a conferencé with the pres1dent) or for formal action in the grievance machlnery.

The third example, the case that is unresolved because it is beyond the depth ) ethe
supervlsor 's skill and experience, includes those most.difficult for;anyone.4 SuperV1§or,
grievance committee;.family, or friends. Examples include the alcoholic or the psychotic;
the chronic nit-pickers and litigators; the fanatics for a cause or against a person or
.system; the destroyers and self-destroyers, )

Oof all society's institutions, colleges and universities, for good reasons, have been
among the most accommodating to unconventional behavior, in many cases to the benefit of
the institutioms and society. The general ethos in relationships among the persons in-
volved, colleagues and students, has properly been f1ex1b111ty in adjusting institutional
pract1ces to the variety of thought and behavior that is be11eved to lend r1chness to the
sett1ng and the work to be done. This ethos, however, _may éncourage supervisors either
to suspend Judgment and thus defer what might be beneficial action or to pass the buck
to someone e1se who may be just as incapable of acting.’ This is sad but even sadder is
the case of the supervisor without the necessary experience who gains the conf1dence of
the employee.and then finds his own untutored efforts to help wholly 1nef¥ect1ve,'so that
he also begins to suffer distress,

There is no easy solution to such cases, but it may be wise for a_ supervisor (or an
. ombudsman_ or other person facing such cases) -- f1rst asking the agreement of the griev-
ant ~=- to choo e and consult with other persons about the case and then to base action
on the results of the consultation, The action may well be that the consultants join
the supervisor n‘the next interview with the grievant., This is not passing the buck:
it is a 1egitr te,'though informal, augmentation of the supervisor's own skill with that

of others, and t might be far more heIpful to thé grievant than formal processes. *

. : s ~ ~ 4
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A paper dealing with grievances, especially at, such length as this one, may very
early give the 1mpress1on that thg worklng world is a mlnefreld in which merely the sound
of a veice in irritation may detonate a fatal explosron. Not so, It is, or can be, a
lace in which human belngs can stretch their m1nds, exercise their skills, share their
discoverles, and experience w1th frrends the pleasures of 1nte11ectua1 absorption, It
is also a,place where dlsagreement even when rhetorlcally insulting or scatalogical,
‘can be good natured and healthy, and can 1ead to 1mprovements beneficial to everyone.
Such a Utopia does not Jqst happen, even,in the best of‘economlc times., Yet bad
economic times, and times of social change which require new r°1atronsh1ps, do‘not mean
inevitably that the work place must be a snakepit. In a11 times, good and bad, what is
needed is stralght talk not mean talk, but honést talk about the issues and about the

personal feelrngs of the partlcxpants. It has been characterlstlc, particularly in larger

organrzatrons where participants are necessarily d1verse to meet divergences of pos1t£on
with structural remediés and’ off1c1a1 language. These serve some useful purposes, but

if tota1 reliance is placed on them, they can become a growing house of cards where the
only meanrng is what is printed on the, faces of the cards., The element that is washed
out. of the _system f1rst is humor, which with its cousin irony has rare healing powers.
E11m1nated from the formal system, humdr can serve its’ purpose only in the informal
measures for dealing with grieyances. 1f only for that reason; it is important that

the informal steps in grievance procedures be' preserved and strengthened.

ERIC.” -« o
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9.’ The analysis advanced here accepts. the traditional view of the validity of peer

"~ judgment. This position is vigorously challenged by Martin J. Morand and Edward
R. Purcell ("Grievande and Arbitration Proce581ng," in Collective Bargaining in
Higher Education -- The Déveloping Law, ed., Judith P. Vladek and Stephen C. Vladek,
[New York: Practicing Law Isistitute, 1975/, pp. 297-330). Asserting that "The
faculty member of today is an employee in every classic, measurable sense of the
term," they contend that the argument that only peers can properly judge profeSSLonal
qualifications is not valid, but is used py both senior faculty members and adminis-
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thifd party, especially an arbitrator, to substitute his judgment for the peers'

and provide redress accordingly. Morand and Purcell believe that unless arbitra-
tors can do so, a college or university faculty can exist only as an ineffective
"company union" and never as a "real" and effective trade union, and that manage-
ment will usually win in disputes involving peer judgment, Nevertheless, the
grievarice provisions in the authors' preferred model, the Pennsylvania State College
contract, are an admltted compromis€ with prevailing faculty and administrative
attltudes. ‘. . o

3
W

A survey of arbitration awards under. collective bargaining to mid~1974 indicates
that arbitrators have not always hesitated to substitute their own judgments for

"peer judgments" even though forbidden to do so by the language of the contract,
See Harold Levy, Academic Judgment and Grievance Arbitration in Higher Education,
Special Report #Zp, Academic Collective Bargaining Information Service, April 1975.

o
For example. George R. LaNoue, "The Future of Antidiscrimination Enforcemént," .
Change, June 1974, p. 44ff, LaNoue proposes that each disciplinary association
appoint an Academic Review Committee (ARC) of 10-12 members, that the system . be
administered by the American Council on Educatlon or a consortium, and that both
sides agree to abide by dec151on. ¥ :
¥

Enid Bagnold, The Chalk Garden.

(London: William Heinemann, Ltd. 1956), pp. 59-60.

»
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Morand and Purcell, op. cit., would assert that neither faculty members nor adminis-
trators can assume the impartiality this formulation demands: after all, they are
employees or managers, and attempts to pretend a shared reSponS15111ty fog "the
institution" are meaningless obfuscations for power polifics, - .
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The literature on collective bargaining in higher education grows apace. Collective
Bargaining Comes to the Campus, by Robert K, Carr and Daniel K. VanEyck (Washington:

~ American Council on Education) has been succeeded, but not superseded, by the Vladeks'

Collective Bargaining in Highef Education -~ The Déveloplng Law (footnote 9);
Faculty Bargaining: Change and Confllct by Joseph W. Garbarino and Bill Aussicker
(New York: McGraw-H111 1975); A Primer on Collective Bargaining for College and
University Faculty, by Matthew W. Finken, Robert A.-Goldstein, and Woodley B.
Osberne (Washington: American Association of University Professors, 1975),,u
Collectlve Bargaining in Postsecondary Educational Institutions (Denver: Education
Commission of the States, 1974). The publications of the- Academic Collective Bar-
gaining Information Service (1818 R Street, N.W., Wasﬁihgton, D.C. 20009) have
included a number of reports of research about what is actually happening in the
resolution of grievances under collective bargaining.

z

A perhaps tentative view of the role of érbitration in colleges and universities
is offered in "Arbitration of Faculty Grievances: A Report of a Joint Subcommittee
of Committees A and N,'" AAUP Bulletin, Summer 1973: | ’

"Arbitration can be-a useful dévice for resolv1ng some kinds of disputes
" and grievances that arise in academic 1ife, Especially when collective

-

bargaining is practiced, resort to arbitrators who are sensitive to the’
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_ needs and standards of higher education may be the preferred‘way to
avoid deadlocks or administrative domination. But arbitration is not
a substitute for careful procedures that respect the autonomy of the
faculty and administration in their respective spheres. A system of .
collective bargaining that routinely resorts to arbitration is 3? ab- ]
dication of responsibility. This is especially true of the fac
primary responsibility to determine who shall hold and retain raculty
app01ntmentSs" (p. 170).

This view is reflected in Flnken, et al, A Prlmer on Collective Bargalnlqg
. (see footnote 13), pp. 81-84,

15, See Ronald P. Satryb, "Faculty Grievances at SUNY: The First Two Years Under
a Negotiated Contract,' Special Report #10, Academic Collective Bargaining
Information Service, 25 November 1974, pp. 1-2.

16, Margaret L. Rumbarger, "Internal Remedies for Sex Discrimination in Colleges
and Universities,' chapter 18 in Academic Women on the Move, Alice S. Rossi
-and Ann Calderwood, eds. (New York: Russell Sage Foundation, 1973),.pp. 425-438,
. snggests the difficulties and recommends some procedures based upon the tradi-
tional models of the AAUP. George R. LaNoue, "Equal Opportunity Must Begin at
Home," Chronicle of Higher Education, 10 March 1975, p. 32, provides a rationale
. and a checklist for campus resolution of these and other grievances, as does the
" College and University Personnel Association for, procedures for grievances of
\ nonacademic personnel, (CUPA, Policy Models, chapter 4).
Grievance and Arbitration Procedures in State and Local Agreements. (Washington:
U.S. Department of Labor Bulletin 1833, 1975) provides information on actual con-
tract provisions between unions and state and local agencles. Related studies E.
of grlevance procedures are listed on p. 1.




